
1 

 

ENCROACHMENT AGREEMENT 

NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON, YOU MAY 

REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING INFORMATION FROM ANY 

INSTRUMENT THAT TRANSFERS AN INTEREST IN REAL PROPERTY BEFORE IT IS 

FILED FOR RECORD IN THE PUBLIC RECORDS: YOUR SOCIAL SECURITY NUMBER OR 

YOUR DRIVER’S LICENSE NUMBER. 

 

STATE OF TEXAS   § KNOW ALL PERSONS BY THESE PRESENTS:  

     § 

COUNTY OF BRAZORIA  § 

 

This Encroachment and Easement Agreement (this “Agreement”) is made and entered into by and between 

Brazoria County (the “County”) and Cottonwood Bayou Solar, LLC, a Delaware limited liability 

company, its successors and assigns (the “Encroaching Party”). 

  

RECITALS 

 

A. Encroaching Party is the lessee of certain real property in Brazoria County, Texas for the development, 

construction, and operation of a utility scale solar energy project (the “Project”).  

 

B. The County, for the benefit of the public, is the owner of those certain public rights-of-way lying and 

being situated within the boundaries of the Project in the County of Brazoria, State of Texas (the “Public 

ROW”), more particularly described by metes and bounds in Exhibit “A”, which is attached hereto and 

incorporated herein. 

 

C. The County has acquired the Public ROW in an effort to improve mobility in the region in accordance 

with the Brazoria County Thoroughfare Plan. The County intends to construct a major thoroughfare within 

the Public ROW at such time that development in the region demands. 

 

D. Encroaching Party plans to erect, construct, and maintain private improvements within, on, and above 

the above-referenced Public ROW described as follows: fences and gates. The fences and gates will be 

installed within and adjacent to the Public ROW (the “Encroachment”). Said Encroachment being more 

particularly shown in Exhibit “B”, which is attached hereto and incorporated herein. 

 

E. Encroaching Party recognizes that it cannot acquire any right, title or interest in and to the Public ROW 

by adverse possession or otherwise due to the Encroachment.  

 

In consideration of the matters described above, and of the mutual benefits and obligations set forth in this 

Agreement, the parties agree as follows: 
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AGREEMENT TO ALLOW ENCROACHMENT 

 

The County agrees that Encroaching Party shall have the right to have the Encroachment overlap, extend, 

and encroach on, in, and above the Public ROW as generally depicted in Exhibit “B”. The Encroaching 

Party shall not construct any improvements in the Public ROW except as described herein. Encroaching 

Party’s rights under this Encroachment Agreement shall remain in full force and effect until such time as 

Brazoria County chooses to develop said Public ROW. Brazoria County shall provide the Encroaching 

Party one hundred twenty (120) days written notice to remove all Encroachments from the Public ROW 

at Encroaching Party’s sole expense. 

  

RIGHT TO MAINTAIN 

 

Encroaching Party shall have the right from time-to-time to go upon the adjoining Public ROW for the 

purpose of maintaining the private improvements, provided that any damage occurring to the property of 

the County as a result of such maintenance shall be corrected or repaired at the sole expense of 

Encroaching Party or its successors and assigns. Under no circumstances shall Encroaching Party be 

allowed to increase the existing encroachment, absent written approval (including applicable regulatory 

approval) from the County.  

  

RELEASE OF CLAIMS 

 

Encroaching Party releases the County from any and all losses, damages, claims, causes of action, or rights 

of action, which may arise from construction, maintenance, repair or replacement activities by the County 

associated with the Public ROW in its present or future configuration and alignment and any of the utilities 

within the Public ROW and which may arise due to the proximity of the Encroachment to the work activity 

conducted by the County. 

  

TERM OF AGREEMENT 

 

This instrument and all the undertakings, promises and covenants contained in this Agreement shall 

remain in full force and effect until such time as the Encroachment is removed, demolished or destroyed, 

whether intentionally or by casualty loss, such as fire, earthquake, or other unforeseen occurrence, in 

which event all of the rights of Encroaching Party or its successors and assigns under this Agreement to 

the Encroachment shall cease; provided, however, that if, within a reasonable time (not to exceed one 

year) after such event, Encroaching Party or its successor in interest initiates repairs, replacements, or 

reconstruction of the Encroachment in essentially the same outside dimensions and configurations as the 

original Encroachment, then all its rights shall be reinstated nunc pro tunc and preserved on the same 

terms set forth in this Agreement. Upon the development of compelling public interests with which the 

Encroachment may interfere, Encroaching Party, its successors and assigns agree to cooperate with the 

County to the fullest extent possible under then existing circumstances to accommodate or mitigate such 

interference by its Encroachment.  

 

AMENDMENT 

 

No modification, waiver, amendment, addition or cancellation of this document shall be effective unless 

in writing and signed by authorized officers of both parties. 
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BINDING EFFECT 

 

The provisions of this Agreement shall operate as a covenant running with all parcels of land above 

described and shall be binding upon and inure to the benefit of the parties to this Agreement and their 

respective successors and assigns. 

  

RECORDING 

 

Upon approval and execution, this Agreement shall be filed with the Brazoria County Clerk and recorded 

in the Official Records of Brazoria County, Texas. 

 

This Agreement may be executed in counterpart originals with the same legal effect as if all parties hereto 

had signed the same. 

  

Executed this the _____ day of _______________________, 2024. 

  

 

BRAZORIA COUNTY, TEXAS 

a political subdivision 

 

 

 

By:       

 L.M. “Matt” Sebesta, Jr. 

 County Judge 

 

 

 

 

 

 

 

 

COTTONWOOD BAYOU SOLAR, LLC 

 

 

 

By:      
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STATE OF TEXAS §            

§ 

COUNTY OF BRAZORIA § 

 

Before me, the undersigned authority, a Notary Public in and for the State of Texas, on this day personally 

appeared L.M. “Matt” Sebesta, Jr., County Judge of Brazoria County, Texas, known to me to be the person 

whose name is subscribed to the foregoing instrument and acknowledged to me that he executed the same 

for the purposes and consideration therein expressed, in the capacity therein stated, and as the act and deed 

of said County. 

Given under my hand and seal of office this    day of    , 2024. 

 

       

__________________________________ 

     Notary Public in and for the State of Texas 

 

STATE OF  §            

§ 

COUNTY OF  § 

 

Before me, the undersigned authority, a Notary Public in and for the State of Texas, on this day personally 

appeared     ,      of Cottonwood Bayou Solar, LLC, a 

Delaware limited liability company, known to me to be the person whose name is subscribed to the 

foregoing instrument and acknowledged to me that he executed the same for the purposes and 

consideration therein expressed, in the capacity therein stated, and as the act and deed of said company. 

Given under my hand and seal of office this    day of    , 2024. 

 

       

__________________________________ 

     Notary Public in and for the State of Texas 

 

 

 

 

RETURN TO: 

 

Brazoria County Engineering Department 

451 N. Velasco, Suite 230 

Angleton, Texas 77515 



EXHIBIT 
       A
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